MSHA's investigators in December 1980.  The alleged violations
pertain to conditions which the inspector thought contributed
to the explosion which occurred on November 7, 1980.  MSHA pro-
posed large penalties ranging from $5,000 to $10,000 for six of
the alleged violations and all of those violations( are alleged
in the proposal for assessment of civil penalty filed in Docket
No, WEVA 83-143.  MSHA proposed the large penalties in Docket
No, WEVA 83-143 under section 100.5 of its assessment procedures
which specify that MSHA may waive the use of the formula de-
scribed in section 100.3 and propose penalties under section
100.5 by making narrative findings pertaining to the six cri-
teria.  The remaining seven violations were alleged by MSHA in
the petition for assessment of civil penalty filed in Docket No.
WEVA 83-73,  The penalties proposed for those seven violations
range from $420 to $655 and were determined by assigning penalty
points as described in section 100.3 of MSHA's assessment pro-
cedures.

While the discussion above is helpful for an understanding
of how the alleged violations in this proceeding were cited and
how the penalties were proposed, it does not specifically show
why WCCfs agreement to pay $38,000 in civil penalties, as opposed
to the $55,040 in civil penalties proposed by MSHA, is justified
when evaluated under the six criteria.  That sort of showing
cannot be demonstrated without making a specific examination of
the violations which were alleged.  I shall briefly consider
each of the alleged violations under the docket number in which
the respective civil;-penalties were proposed by MSHA.

Docket No. WEVA 83-143

As previously indicated above, all of the alleged viola-
tions were cited in orders written pursuant to section 104(d)
of the Act.  Since I have already found in my order issued
May 4, 1983, that all 13 of the orders are invalid, they will
hereinafter be discussed as vacated orders, but the violations
alleged in the orders survived the vacation of the orders be-
cause they -could have been issued as valid citations pursuant
to section 104 (a) of the Act (Island Creek Coal Co., 2 FMSHRC
279 (1980), and Van Mulvehill Coal Co., Inc., 2 PMSHRC 283
(1980)).

Vacated Order No. 2002586 alleged a violation of section
75,316 because permanent stoppings had been replaced by plastic
stoppings and the plastic stoppings had not been properly main-
tained.  MSHA believed that the improperly maintained stoppings
may have prevented air from going to the 2 South Section where
the explosion occurred.  MSHA proposed a maximum penalty of
$10,000 for the aforesaid violation and WCC has agreed to pay
in full that proposed penalty-  Since WCC is paying the maximum
penalty permitted by the Act, no discussion is required to jus-
tify the settlement proposal with respect to the violation al-
leged in vacated Order No. 2002586.

1270agement,   and
